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FILED
AUG 08 2005
IN THE UNITED STATES BANKRUPTCY COURT 5, aaMkRUPTGT Guunr

FOR THE DISTRICT OF ARIZONA
FORTHE DISTRICT OF ARIZONA

Inre: Chapter 13

No. 4:03-bk-06828-IMM
ANTHONY and WILLINE BARNETT,

MEMORANDUM DECISIONRE:
OBJECTIONTO CONFIRMATION

)
)
)
g
) (Opinionto be Posted)

Debtors.

This matter comes before the court on Nicole Williams' objection to confirmation of
Anthony and Willine Barnett's Chapter 13 Plan. This court held a hearing on the matter on June 20,

2005. After reviewing the arguments, the pleadings, and the entirefile, thiscourt now rules.

JURISDICTION

This court has jurisdiction pursuant to 28 U.S.C. §§ 1334 and 157(b). Venueis proper
inthis Court pursuant to 28 U.S.C. § 1409.

Anthony and Willine Barnett ("'Debtors’) filed a voluntary Chapter 7 on December 29,
2003. Debtors Summary of Scheduleslist $178,885.00in assetsand $286,861.50 in liabilities.
Debtors Schedule | lists acombined monthly income of $3,217.80 and their ScheduleJ liststheir
total monthly expenses at $4,888.65. Debtorsamended their Schedulesseveral times to include debts
they failed to include in their original schedules. Debtors Amended Schedule F lists 63 nonpriority
unsecured creditorstotaling $60,140.18 in debt, the mgjority of which are small medical bills.
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Included in Schedule F is a$45,094.00 judgment, paid by garnishment of Debtors' wages, in favor of
their daughter, Nicole Barnett Williams("*Williams").

Williamsfiled an adversary proceeding against Debtorson April 22,2004, alleging
that her unsecured claim against the Debtorsshould be declared non-dischargeablebecause of false
representations, fraud whileacting in afiduciary capacity, and willful and maliciousinjury. The court
granted partial summary judgment in favor of Williams on the willful and maliciousinjury count,
finding the Pima County Superior Court judgment in favor of Williamsin the amount of $45,094.28
to be non-dischargeable. Williamsvoluntarily dismissed the fal se representation and fraud counts
against the Debtors.

On December 16,2004, Debtorsfiled a Motion to Convert Caseto Chapter 13.
Debtors case was converted to Chapter 13 on the samedate. On February 15,2005, Debtorsfiled
Amended Schedules| and J, listing a combined monthly income of $3,784.88 and total monthly
expensesof only $3,285.00. Asto monthly income, the amendment reflectsthe subtractionof the
$555.08 garnishment for the payment of Williamsjudgment and the subtraction of $12.00for a

purchaseplan. Asto monthly expenses, the amendment reflectsthe reduction of the following:

I TEM ORIGINAL EXPENSE | AMENDED EXPENSE
Electricity and Heating Fuel $199.00 $100.00
Water and Sewer $65.00 $30.00
Telephone $75.00 $40.00
Garbage and HOA $81.00 $70.00
Home Maintenance $84.00 $20.00
Food $550.00 $300.00
Clothing $120.00 $100.00
Laundry and Dry Cleaning - $40.00 $30.00
Transportation $420.00 $200.00
Recreation $35.00 $20.00
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CharitableContributions $50.00 $0.00
Homeowner's Insurance $0.00 $50.00
Pre-Paid Legal $25.00 $0.00
Automobile Payment $407.00 $0.00
mentsfor support of $352.00 $0.00
additional dependents not
living at your home

Thisamendment of monthly expenditures reduced Debtors expensesin theamount of $1,603.65 per
month, leaving Debtorswith a discretionary incomein the amount of $499.98 per month.

On June 2,2005, Debtorsfiled their First Amended Chapter 13 Plan. Debtors Plan
proposesto pay $500 monthly to the Trusteefor a duration of 60 months. Thisamountsto atotal
payment of $30,000 over thelifeof the Plan. Debtors Plan providesfor $3,000 in payment of feesto
the Trusteeand $2,750in attorneys fees, which leavesa balance of $24,250 for distributionto
creditors. Debtors Plan then proposesto pay Zion Bank, secured by Debtors 2002 Dodge Caravan,
$16,000 plusinterest, for atotal amount of approximately $19,465.20, with the remaining balance of
the loan in the amount of $5,300 to be treated as unsecured. Debtors Plan also proposesto pay in
full Unsecured Priority Tax Claimsin the total amount of $2,419.27, and estimated court costsin the
amount of $100.00. After payment to these creditors, $2,265.53 remainsto be distributed pro ratato
the unsecured creditors. Debtors general unsecured debt totals $60,030.50, seventy-five percent of
whichisWilliams claim. Thisprovidesfor approximately 4% repayment to all general unsecured
creditors, of courseincluding Williams.

Williamsfiled an objection to Debtors First Amended Chapter 13 Plan on June 13,
2005. Williams' objectionincorporated her original objection to Debtors original Chapter 13 Plan,
which stated that the case was not filed in good faith because the amount to be distributed to Williams
under Debtors' Chapter 13 Plan would be greatly less than she would receive under Chapter 7, and
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that the conversionto Chapter 13 had not been filed in good faith. See § 1325(a)(3). The court heard
Williams' objectionon June 20,2005.

1. I sconverting to a Chapter 13, after a non-dischargeabilty
judgment was entered in Debtors Chapter 7, per se bad faith?

2. Looking at thetotality of the circumstances, was Debtors
Chapter 13 Planfiled in good faith?

DISCUSSION

A. Conversion as Per SeBad Faith

In a Chapter 7, adebt arising from a debtor's willful and maliciousinjury of another
personis normally excepted from discharge, whilein a Chapter 13, such debtsare dischargeable. §
1328 (thisiscalled the' superdischarge’™). Inthiscase, thiscourt has aready ruled that Williams
claimsagainst Debtorsare nondischargeablein a Chapter 7. However, "an attempt to dischargea
debt under Chapter 13 whichisnot dischargeable under Chapter 7 is not conclusiveevidencethat the
Chapter 13 plan was not madein good faith.. .. Itisnot conclusively bad faith for a debtor to seek to
dischargea debt incurred through hisown criminal or tortious conduct, but that factor may be
considered.” Inre Caldwell, 895 F.2d 1123, 1125-26 (6th Cir. 1990). "While 11 U.S.C. § 1328(c)
permitsthe dischargein Chapter 13 of debts which are nondischargeablein Chapter 7, application of
the good faith standard under Section 1325(a)(3) may neverthel ess preclude the Section 1328
discharge. Conversely, a nondischargeabledebt doesnot per se prevent discharge.” In re Warren, 89
B.R. 87, 93 (9th Cir. BAP 1998).




Therefore, even though Williams' claim was ruled nondischargeable in Debtors
Chapter 7 because of willful and maliciousinjury, the conversion of Debtors caseto Chapter 13in

order to dischargeWilliams' claimis not per se bad faith.

B. Good Faith under Section 1325(a)(3)

Looking at whether a Chapter 13 wasfiled in good faith involvesthe application of the
"totality of the circumstances” test. InreLeavitt, 171 F.3d 1219, 1224 (9th Cir. 1999). The debtor's
burden to prove good faithis" especidly heavy' when a'* superdischarge™ is sought. Warren, 89 B.R.
at 93. TheNinth Circuit haslaid out four factorsto help in determining whether a case wasfiled in

good faith:

(1)  whether the debtor misrepresentedfactsin his[petition or] plan,
unfairly manipulated the Bankruptcy Code, or otherwise[filed] his
Chapter 13 [petition or] plan in an inequitable manner;

(2)  thedebtor's history of filingsand dismissals;

(3)  Whether the debtor only intended to defeat state court litigation; and

(4)  Whether egregious behavior is present.

Leaqvitt, 171 F.3d at 1224 [citations omitted]. Each of thesefactorswill be looked at in turn.

1. Misrepresentation and | neauitable Manipulation of the Code

The court does not perceive any glaring misrepresentationsor inequitable
manipulationof the Code on the part of Debtors. Theonly filing which givesthis court pauseis
Debtors Amendment to their Schedule J, filed two months after Debtors converted to Chapter 13.
With Debtors combined monthly income, as per their Amended Schedulel, at $3,784.88 and their
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original monthly expensesat $4,888.65, Debtors had no discretionary incomewith whichto fund
Chapter 13 plan payments. Debtors amended their Schedule J, after conversion to Chapter 13, to
reduce their total monthly expenses from $4,888.65 to $3,285.00, which gave Debtorsapproximately
$500 a month to fund a Chapter 13 plan. This reduction was done by reducing or eliminating each
monthly expense (seetablein Discussion, above).

Thisreduction or eliminationof monthly expensesleadsthe court to wonder whether
Debtorsoverestimatedtheir monthly expensesfor purposes of remaining in Chapter 7 and then

reduced or eliminated monthly expensesfor purposes of having discretionary income with which to

I fund a Chapter 13 plan. The questioniswhether this constitutes misrepresentation and/or inequitable

manipulationof the Code.

Itiswell settled that amendmentsto schedules should be liberally alowed at any time
absent a showing of bad faith or prejudiceto third parties. Inre Magallanes, 96 B.R. 253 (9th Cir.
BAP 1988). At notimedid Williamsclaim Debtors amendmentsto their Scheduleswerefiled in
bad faith. While Williamsobjected to Debtors' plan as being filed in bad faith because Williams
would receiveless than she would receive under a Chapter 7, that is not a basisfor objection. The
"best interest of the creditorstest™ under § 1325(a)(4) smply examineswhether creditorswill receive
more under a proposed Chapter 13 Plan than under aliquidation. A comparisonof Debtors real and
personal property with their exemptions revealsonly the following non-exempt assets. Debtors 1999
Ford ($5,960 of which is non-exempt) and Debtors' Chihuahua ($200 of which is non-exempt). The
remainder of Debtors assets, including their residence whichisliened, have no valuein excessof the
applicablestatutory exemptions. Therefore, because Debtors are paying more into their Chapter 13
plan ($30,000) than their non-exempt assetswould bring at liquidation ($6,160), Debtors have
satisfied § 1325(a)(4).

It isalso not an inequitable manipulation of the Code to take advantage of Chapter 13's

|
‘ "superdischarge." ' Bankruptcy courtshave held that althoughthe use of Chapter 13 to obtain the

dischargeof debts nondischargeableunder Chapter 7 by itself is not sufficient to prove bad faith, itis
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afactor be considered with others.” In re Gregory, 705 F.2d 1118, 1121 n.4 (9th Cir. 1983).
Therefore, Debtors attempt to discharge Williams' claim by paying lessthan 4% of thetotal clamis
not per se bad faith. The Ninth Circuit has held that further inquiry into good faith i s warranted when
anomina repayment plan isattended by a nondischargeabledebt. Warren, 89 B.R. at 94; Inre
Street, 55 B.R. 763, 765-66 (9th Cir. BAP 1985); In re Goeb, 675 F.2d 1386, 1391 (9th Cir. 1982); In
re Slade, 15 B.R. 910, 912 (Sth Cir. BAP 1981). Thus, that fact that Debtorsconverted to Chapter 13
to discharge Williams' otherwise nondischargeableclaim weighs against their filing Chapter 13 in
good faith, but it is not dispositive.

2. Debtors Historv of Filings and Dismissals

This second factor requiresthe review of Debtors' history of filingsand dismissals. A
review of the record shows no prior filingsfor either of the Debtors. However, Williams' counsel
claimsthat Mr. Barnett divulged to him, at the Meeting of the Creditors, that he had been bankrupt
once before. Debtors' petition listsno bankruptcy filingsfor either spousein thelast six years. Even
assuming Debtors havefiled bankruptcy once beforethis petition, thereis no record of serial filings
and dismissal's, which would evidence bad faith on the part of the Debtorsin attempting to discharge
Williams claim. Asof thedate of thisDecision, Debtorsare current on their Chapter 13 plan
payments. Thisshowsthat Debtors are seriousabout completing their Chapter 13. Therefore, this
factor weighsin favor of Debtors' filing Chapter 13 in good faith.

3. | ntention to Defeat State Court Litigation

Thisthird factor looks at whether Debtors only intended to defeat state court litigation

(or adebt declared to be dischargeable). Whileit is clear that Debtors converted to Chapter 13 in part
to defeat Williams' judgment, the questionis whether Debtors converted to Chapter 13 only to defeat
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Williams' judgment. Debtors Schedule D lists $147,221.83in secured debt, $125,697 of whichis
owed on ahousethat Debtorsvalue at $165,000. Debtors Schedule E lists $2,368.62 owed in state
and federal taxesfor the year 2003. Finaly, Debtors ScheduleF listsatotal of $60,030.50in general
unsecured debt, all but $14,936.50 of whichis Williams claim. Evenif Williams judgmentsdid not
exist, Debtorswould have substantial debt and therefore have an adequate reason for filing for
Chapter 13.

Additionally, Debtorsfiled for bankruptcy on December 29,2003, over two years after
Williams' judgment was entered in her favor. Indeed, until Debtorsfiled for bankruptcy, $555.08 per
month was being garnished from Mr. Barnett's paycheck in order to make paymentsto Williams.
Thisshowsthat Debtors attempted, over some period of time, to pay Williams' judgment. Debtors
did not immediately file bankruptcy after the judgment was entered but made a good faith effort to
pay on Williams judgment. Additionally, inthetwo yearsafter Williams judgment was entered,
Debtorsracked up $2,364.31 in uncovered medical expenses, which they were unableto pay. It
appearsfrom the record that Debtorsdid not file bankruptcy solely to defeat Williams' judgment.
Therefore, thisfactor weighsin favor of Debtors filing Chapter 13 in good faith.

4. Egregious Behavior

Thefourth and final factor considers whether egregious behavior is present. Nothing
in the record indicatesthat Debtors behavior in this bankruptcy proceeding has been egregious.
Debtorshave not concealed information from the court, they have not violated injunctions, nor have
they filed unauthorized petitions. Seelnre Tomlin, 105 F.3d 933,937 (4th Cir. 1997). Neither have
Debtorsviolated any court orders. Seein re Bradley, 38 B.R. 425,432 (Bankr.C.D.Cal. 1984).
Therefore, thisfinal factor weighsin favor of Debtors filing Chapter 13 in good faith.
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CONC| USION

While Debtors conversion to Chapter 13 in order to dischargea nondischargeable
debt whichthey owe to their daughter may be, in theeyes of some, morally questionablebehavior,
nothing in the law prevents Debtorsfrom doing so. In order for a bankruptcy case to be dismissed on
bad faith grounds, the court must consider thetotality of the circumstances, and attempting to
discharge a nondischargeable debt is only one of the factors to consider. Becausethetotality of the
Leavitt factorsweigh in favor of Debtors filing Chapter 13 in good faith, Williams' objectionto
confirmationof Debtors Chapter 13 plan isoverruled.

A separateorder will be entered concurrently with thisMemorandum Decision. The

plan will be confirmed.

DATED: August 3 __,2005.

AMES M. MARLAR
UNITED STATES BANKRUPTCY JUDGE
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COPIES served asindicated below this3__
day of August, 2005, upon:

Eric Ollason

182 N. Court Ave.
Tucson, AZ 85701
Email ii
Attorneysfor Debtors

DianneC. Kerns

7320 N. LaCholla#154
PMB 413

Tucson, AZ 85741-2305

email andreahovkins@,dcktrusee.com

Office of the United States Trustee
230 North First Avenue, Suite 204
Phoenix, AZ 85003-1706

U.S. Mall

Robert Truman Hungerford

123 S. Stone Ave,, Ste. 16

Tucson, AZ 85701

Email '

Attorneys for NicoleBarnett Williams

By /B

Judicial Assistant
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